
 IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS

SONITPUR: BISWANATH CHARIALI

G. R. Case No. 229 of 2013

Under section 420/468/379 of I.P.C

(Arising out of Biswanath PS Case no. 68/13)

State of Assam
–Vs–

Maheswar Bhuyan
....Accused 

Person

Present: Smt. Neha Saikia, Judicial Magistrate First Class,       

Biswanath Chariali

Evidence recorded on: 30.09.2015, 22.06.2016

Argument heard on: 08.02.2018

Judgment delivered on: 19.02.2018

For the State: Sri Golap Hazarika, Asst. Public Prosecutor

For the Accused: P.K Borah, Ld. Advocate

JUDGMENT

• The case of the prosecution in a nutshell is that the informant Md. Tobrijul 

Sajid Hussain, Inspector, Food Civil Supplies & Consumer Affairs, Biswanath 

lodged an ejahar to the O.C Biswanath P.S against one Sri Maheswar Bhuyan, 

Secretary, M/S No.1 Sakomatha GPSS Limited Pabhoi for misappropriation of 

PDS/TPDS commodities under the APD order, 1982. Hence is the case.

• On receiving the ejahar, O/C BNC PS, registered the case vide BNC PS case no. 

68/13 dated 26.03.2013 u/s 420/468/379 IPC and forwarded the same to the 
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ASI Jugesh Hazarika to complete the investigation.

• The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused person, Sri Maheswar Bhuyan 

u/s 420/468/379 IPC. When the case came up for trial, cognizance was taken 

against the said offenses and summons was issued against the accused person.    

• On appearance of the aforesaid accused person, copy of the relevant 

documents were furnished to him and formal charges u/s 420/468/379 IPC 

against the accused person was read over and explained to him to which he 

pleaded not guilty and claimed to be tried. Thereafter, summons were issued to 

the PW's.  

• POINTS FOR DETERMINATION: Upon the case set up by the prosecution, I 

have framed the following points for determination in order to arrive at a definite 

finding as regards the matter in dispute:

• Whether the accused person, Sri Maheswar Bhuyan committed theft of 

PDS/TPDS commodities under the APD order, 1982 and thereby committed 

offense under section 379 IPC, as alleged?  

• Whether the accused person Sri Maheswar Bhuyan dishonestly cheated and 

didn't flow the allotment order of the licensing authority and thereby committed 

an offense punishable under section 420 of IPC, as alleged?

• Whether the accused person forged and created any fake document by 

manipulating the allotment order for misappropriation of notified article and 

thereby committed an offense punishable under section 468 of IPC, as alleged?

• The prosecution side in order to prove the case against the accused person 

adduced evidence of three witness. The other materials of this case could not 

be examined as the witnesses summoned could not be found easily since long 

time and the prosecution failed to procure there appearance for examination. 
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Hence the evidence of the witnesses are dispensed with.

• After closer of the prosecution evidence, statement of defense of the accused 

person u/s 313 Cr.P.C is recorded, the defense plea was of total denial, defense 

chose not to adduce any evidence in support of the case.

ARGUMENT

• I have heard the learned Asst. Public Prosecutor and the Learned Counsel for 

the defense. I have also carefully gone through all the evidences adduced and 

have meticulously scrutinized the entire case records.

APPRICIATION OF EVIDENCE

• Now let me discuss the materials on record and try to arrive at the definite 

finding as regards the points for determination. For the sake of connivance, all 

the point for determination are discussed together.

• The prosecution has examined three witnesses in support of this case and out 

of the three, one is the informant himself whereas the defense side adduced 

none. To constitute the offense u/s 379 the accused person shall commit theft 

which is defined u/s 378 IPC that states that a person should intend to take any 

movable property out of the prepossession of any person without his consent. 

Similarly to constitute the offense of u/s 420 IPC, the essential ingredients to 

attract Section 420 Indian Penal Code are: (i) cheating (ii) dishonest inducement 

to deliver property or to make, alter or destroy any valuable security or anything 

which is sealed or signed or is capable of being converted into a valuable 

security and (iii) mens rea of the accused at the time of making the inducement. 

Sec. 468 IPC clearly states that: whoever commits forgery, intending that the 

document or electronic record forged shall be used for the purpose of cheating, 

amounts to this offence. 

• In the present case at hand, the fact that needs to be proved is whether the 
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said accused person committed any theft and also committed any cheating 

dishonestly by way of forged document. At the very outset, the ejahar lodged by 

the informant doesn't mentioned anything of the sort instead he mentioned only 

about misappropriation of PDS/TPDS commodities. PW-1, Sri Ganga Prasad 

Thakur, admitted that the accused person was the secretary of Sakomatha 

Samobai Sammittee. On the date of the alleged incident he went to the fair shop 

of the accused and collected essential commodities that he is liable to get from 

that shop but he admitted that he didn't get 11 quintal 62 kg of APL additional 

rice for his newly constructed fair price shop. He also stated that SDO Biswanath 

sub-division went to his house and he visited his shop.

• In his Cross examination, PW 1 didn't adduce any material evidence against 

the accused person instead he stated that he is unaware about the said case. He 

didn't stated anything that attract any ingredients that proved the allegation u/s 

379/420/468 IPC. Mere mentioning about not getting rice at a particular time 

makes the accused guilty of the said offenses.

• After examining PW 2, Maheswar Orang it came to my notice that he is also 

a fair price shop distributor like that of PW 1 and he had taken 1.5 Quintal of 

wheat. The SDO visited my shop and upon inquiry I showed him the receipt/cash 

memo which clearly mentioned about 1.5 quintal f wheat that was given to him 

but the officer weighted the wheat and told me that it should contain 3 quintal of 

wheat. He collected his lifting register and cash memo and asked him to visit his 

office the next day. Later he also advised me to give complain against the 

accused.

• In his cross examination, similar to that of PW 1 he didn't adduce any 

incriminating materials against the accused person. However, he stated that he 

had given the amount for 3 qunital of wheat but he got only 1.5 quintal of wheat 

that was mentioned in the case memo. He also stated that the police and the 

inspector F&CS asked them to write on a sheet that they couldn't maintain the 

case memo in accordance with the supplied goods. PW3, the informant T.S 

Hussain stated that the SDO civil supplied APL commodities under a scheme all 
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the fair price shop distributors and accordingly the accused being the secretary 

has the duty to supplied those commodities to the agent. He stated that the 

accused while distributing the rice take bright for giving cash memo. IN the year 

2013 PW3 went to the No. 1 Sakumatha Samobai Sammittee for routine 

inspection and after examination of the record he found that the allocation was 

not done accordingly. He collected the reports and informed the matter to asst. 

director of supply BNC and also lodged an ejahar as Ext No. 1 where Ext. 1(1) is 

his signature. M Ext. 1 and 2 are cash memo, M. Ext. 3 and 4 are rice selling 

register M.Ext. is the stock register.

• In his cross examination, he clearly stated that he had not mentioned any 

detailed information in the ejahar that he lodged. He also didn’t mentioned what 

kind of misappropriation was done by the accused and in what manner. He also 

didn’t mentioned about the date year and time when the manipulation was done. 

As per the verbal direction of Asst. Director he lodged the ejahar but he had not 

submitted any documentary evidence regarding the information given to Asst. 

Director by him. He admitted that he had not received any complained from any 

agent for not getting the allocated commodities against the accused person.   

• Now it is the burden of the prosecution to establish the guilt of the accused persons. 

From the evidence of the prosecution witness, it appears that the prosecution could not 

establish the guilt of the accused under the alleged offences. The making of a false 

representation is one of the essential ingredients to constitute the offence of cheating 

Under Section 420 Indian Penal Code. In order to bring a case for the offence of 

cheating, it is not merely sufficient to prove that a false representation had been made, 

but, it is further necessary to prove that the representation was false to the knowledge 

of the accused and was made in order to deceive the complainant. For the purpose of 

constituting an offence of cheating, the complainant is required to show that the 

accused had fraudulent or dishonest intention at the time of making promise or 

representation. Even in a case where allegations are made in regard to failure on the 

part of the accused to keep his promise, in absence of a culpable intention at the time 

of making initial promise being absent, no offence under Section 420 of the Indian Penal 
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Code can be said to have been made out. But in this instant case at hand, the accused 

had not committed any of the above stated act that attract the provisions of the alleged 

offences. There is no material on the evidence on record to suggest that the accused 

person have committed offense punishable u/s 420/468/379 of IPC.

• After examining the evidence on record, it is found that the prosecution has failed to 

implicate the accused persons of any offenses. Hence all the points for determination 

are decided in negative. Accordingly, from the evidence available on record, it is found 

that the prosecution has failed miserably to prove the guilt of the accused persons 

under the alleged offenses beyond reasonable doubt.

ORDER

• Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused persons, namely, Sri 

Maheswar Bhuyan u/s 420/468/379 IPC beyond all reasonable doubt. Hence, 

benefit of doubt goes to the accused persons and they are ACQUITTED of the said 

charges and set at liberty forthwith. 

• The bail bond shall remain in force for the next six months as per provision of sec-437-

A Cr.P.C.

• The judgment is delivered in the open court, in presence of both the parties. It is 

written on separate sheet, sealed, signed and tagged to the C/R.

Given under my Hand and Seal of this Court on this the 19th day of 
February, 2018

(Smt. Neha Saikia)
Judicial Magistrate First Class,

Biswanath Chariali
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A-N-N-E-X-U-R-E

• Witnesses for Prosecution

PW 1       : Sri Ganga Pd. Thakur
PW 2       : Sri Maheswar Orang
PW 3       : Md. T. S Hussain

2. Witnesses for Defence   :   NIL

3. Court Witnesses   :   NIL

4. Prosecution Exhibits      :

Ext 1      :     FIR

Ext 1 (1)      : Signature of the complainant

5. Defence Exhibits  :     NIL

6. Material Exhibits            :

              M.  Ext. 1 & 2   :     Cash Memos

    M. Ext. 3 & 4  :     Rice selling registers

M. Ext. 5        :     Stock register

Judicial Magistrate First Class
Biswanath Chariali
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